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Pre-Judgment
Writs of Possession:

Eftective claim and delivery
of personal property

THOMAS E. McCURNIN

pre-judgment writ of possession can be an effective
device to obtain possession of a debtor’s personal
property or to encourage the debtor to enter into a
favorable settlement. This remedy’s success, in
large measure, depends upon the decisions made
and procedures utilized by the attorney prior to or
during the writ-of-possession process. The attor-
ney may have to face many issues, including perfection of the
security interest, bonding, collateral that is behind locked doors,
and intervening third parties who claim a right of possession or a
lien on the collateral.

There are three elements to a valid security interest: 1) the
debtor must have some interest in the collateral; 2) the creditor
must advance sums or provide consideration to the debtor; and 3)
the debtor must execute a security agreement. While the security
agreement does not have to be in any particular form, it must
describe the collateral and set forth some type of granting lan-
guage, and the debtor must sign the document.! Even a UCC-1
Financing Statement or a letter can act as a security agreement if
they contain granting language.?

A creditor should have a perfected security interest in the
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collateral as well as a security agreement to avoid problems with
third parties claiming a security interest in the same collateral. A
perfected security interest is not a prerequisite to claim and deliv-
ery as against the debtor. The customary method is to file a
UCC-1 Financing Statement in the state where the borrower is
domiciled. This is generally sufficient for most personal property,
equipment and inventory.? However, with some special types of
collateral, different rules apply.

When the collateral is money or a certificate of deposit, a
security interest is perfected by possession.* A security interest in
a deposit account maintained by the secured party is perfected by
a signed security agreement.5 An interest in an insurance policy or
deposit account not maintained by the creditor is perfected by
actual notice to the insurer or organization.5 The interests in
motor vehicles, boats or mobile homes that require registration
with the state Department of Motor Vehicles are perfected by a
notation of the lien on the title.” A purchase money security
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interest lasts only 21 days, at which time the creditor must file a
UCC-1 Financing Statement to perfect his interest.?

A creditor may not, however, perfect a non-possessory secu-
rity interest in a retail liquor store’s inventory consisting of beer,
wine or liquor.? Additionally, there are special rules for perfecting
a security interest of a merchant who sells household goods,® or a
erchant who sells durable goods with a retail value of $500 or
less.!* Of course, a creditor may not perfect an interest in real
estate by filing a statement since real estate recordation laws
apply,2 nor can it perfect, by a filing, an interest in items such as
motor vehicles, boats, travel trailers, motor homes or aircraft that
are governed by state agencies unless the items are inventory.
The interest in such items must be perfected in accordance with
the applicable statute.!3 A security interest in consumer goods is
not perfected by a filing but by recordation in the debtor’s county
of residence.!*

NATURE OF REMEDY

A pre-judgment application for a writ of possession is a provi-
sional remedy sought by a creditor prior to obtaining a judgment
for possession. Its purpose is to prevent the claimed property
from becoming, during the pendency of the action, unavailable to
levy or damaged or substantially impaired in value. It has the
incidental benefit of providing great leverage to a creditor, partic-
ularly when the collateral is of such a nature that the debtor
requires the collateral for the continued operation of its business.

There are major differences between a pre-judgment writ of
possession and a judgment for possession in terms of the rights of
secured creditors, bonds and the method by which the writs are
levied. The differences include:

@ A pre-judgment writ of possession requires the posting of
a bond; a post-judgment writ does not.!®

@® The marshal levies on and stores property for 10 days in a
pre-judgment writ of possession. In a post-judgment context, the
creditor performs these functions with the assistance of the mar-
shal and no 10-day waiting period is necessary.!®

@ In apre-judgment writ, the marshal may break and enter a
locked area, but in a post-judgment context this can only be done
after a noticed motion and court order.!?

APPLICATION REQUIREMENTS

The requirements for an application for a writ of possession
are strictly governed by statute.!® The application forms are Judi-
cial Council forms. A secured creditor must satisfy the following
elements in order to obtain a pre-judgment writ of possession:

@ The secured creditor must establish the existence of a
right to possession {.e., the granting of a security interest and the
perfection of it if the remedy is sought against a competing
creditor.??

@ The secured creditor must show that the defendant is in
possession of the collateral and that it is being wrongfully
withheld.2

® The secured creditor must describe with particularity the
property sought, its location, and its value.?!

@ The creditor must establish the probable validity of the
claim.?2 “Probable validity” means it is more likely than not that
the plaintiff will obtain a judgment against the defendant. Claims of
offsets are irrelevant and should not affect probable validity.2?

" These requirements usually are satisfied by filling out the
application form and attaching a declaration of the secured credi-
tor showing the nature of the contract or security interest, a
default in the underlying terms of the contract and a description of
the collateral, its location and value. The local rules should always
be consulted for variances from these procedures. For example,
Department 66 in the Central District now requires the filing of a
separate statement.

Thereafter, the summons and complaint, notice of applica-
tion and hearing, application and declarations must be served on
any defendants against whom the writ is sought or who have
appeared in the proceedings.?* At the hearing, the court deter-
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mines the right of possession and the debtor's interest in the
property; if the writ of possession is granted, the court issues an
order to that effect. The party seeking to obtain the writ usually is
required to obtain and file a bond.

A writ of possession can be obtained ex parte based on the
following special circumstances:

® The defendant feloniously took the property; or

® The property is a credit card; or

® The property was acquired in the ordinary course of busi-
ness, is not necessary for the defendant’s support and there is an
immediate danger that the property will be transferred or con-
cealed.®

If the complaint is based on a security agreement, it can be
filed in the county in which the contract was entered into or in
which performance was to be accomplished.?® The remedy is
essentially a contractual one, since the right arises from a breach
in a contract and as such is ex contractu as opposed to ex delicto.
Thus, venue is determined on the basis of the contract rather than
the location of the property. For items intended for personal,
family or household purposes, venue is the county of residence of
the debtor, either at the time of contract or at the time of the
lawsuit.??

TYPE OF PROPERTY

The type of property sought to be seized can often be a
problem for the secured creditor.

Fixtures. Fixtures present a unique problem for creditors.
The creditor will have priority over a landlord’s right to the fix-
tures if the creditor has a purchase money security interest and
makes a “fixture filing” within 10 days of the date on which the
property becomes a fixture.? If the fixture is readily removable
factory equipment, office machines or commercial appliances, the
perfected security interest has priority over a landlord’s interest
even without a fixture filing.?? If none of these rules applies, the
creditor’s security interest will be subordinate to the landlord’s
unless a “landlord’s waiver” has been obtained or the tenant has
the right to remove the equipment under state law or by virtue of
the lease.® Since trade fixtures are removable under state law,3!
the creditor can probably remove such items unless the lease
provides otherwise.

If removal would cause damage to the premises, the landlord
can refuse permission unless the creditor gives adequate security
for the contemplated damage. The creditor is liable only for the
damage, not the diminution in value of the real estate as a result of
the removal.32

Consumer Goods. If the personal property loan is made by
a non-supervised financial institution,® the Unruh Act makes
repossession difficult. If an election is made to pursue the security,
there is no right to a deficiency judgment.3

Vehicles, Mobile Homes and Boats. If the property is a
vehicle, there are special problems. First, under the Rees-
Levering Act, the creditor should be aware of special statutes that
limit the creditor’s rights in automobile contracts.? While the
Rees-Levering Act does not apply to a supervised financial institu-
tion that makes loans directly to the debtor,® it does apply to
institutions that acquire the contracts through assignment.3” For
example, the act requires strict financial disclosure,® may limit
the rights of assignees who acquire the contracts with or without
knowledge of violations of disclosures,® provides for a right of
reinstatement,* allows a debtor to assert claims and defenses
against the assigns of the contract in the same manner as he could
against the seller,*! and prohibits deficiency judgments as to
mobile homes.*2 There are strict provisions for a notice of intent
to sell*? and venue requirements.* Secured creditors should be
aware that the failure to follow these strict rules may subject the
creditor to lawsuits for violations of this statute, although the
liability cannot exceed the amount of the debt.45

Second, self-help repossession generally precedes an action
for claim and delivery on the vehicle. While a creditor generally
has both a statutory and contractual right to repossess upon

LOS ANGELES LAWYER / 37




default,* if repossession occurs without a default or with a possi-
ble waiver of default, a debtor may have a claim against the credi-
tor for wrongful repossession. Moreover, if the creditor
repossesses in a manner inconsistent with the law, the debtor may
also have a claim against the creditor. Illegal repossessions include
trespass in a dwelling,4” the use of force under protest before the
repossession,*® or those achieved through a breach of the peace.*®
It should be noted that repossessors are strictly licensed and
regulated.’®

While a repossessor cannot enter a locked garage, the credi-
tor, in the context of a prejudgment writ of possession, can
instruct the levying officer to enter a locked area and seize the
property, but the declarations and orders must reflect this
authority.5!

If the lien of the creditor has been released through a forgery
in the title, the creditor may not be able to obtain possession of the
vehicle, because California is a “full title” state. A buyer who has no
actual knowledge of a defect in title is entitled to rely upon the
registration and ownership certificates.5 Thus, if a bona fide pur-
chaser, for value, receives a certificate of title not reflecting a
security interest either through fraud, forgery or mistake on the
part of the legal owner or mistake on the part of the DMV, that
bona fide purchaser receives title free and clear of any liens.

If the property is a mobile home in the possession of its
resident, a claim and delivery action is not possible until the
lienholder has foreclosed upon its security interest. Hf the mobile
home is still in the possession of the dealer or the manufacturer, it
is classified as inventory, and can be levied upon by a writ of
possession. >

If the property is a documented vessel, it is subject to a
maritime mortgage, and special proceedings in federal court must
be initiated. Undocumented vessels are governed by the DMV,
and normal claim and delivery procedures apply.5®

Accounts Receivable. If the property is accounts receiva-
ble, the security agreement and the UCC-1 Financing Statement
must be checked to be sure that the creditor has the right to
possession of the accounts receivable, ledgers, books and invoices.
Without these items, the creditor will have a difficult time obtain-
ing the accounts receivable. However, once the invoices are
obtained, the creditor simply gives notification to the account. A
creditor’s suit would be the appropriate remedy for failure to pay a
garnishment. The creditor should consider the possibility of hav-
ing a receiver appointed.5¢

Aircraft. Airplanes present special problems for the secured
creditor. To perfect a lien, the contract, security agreement or
assignment must be recorded with the Federal Aviation Adminis-
tration (FAA).57 After the airplane has been repossessed, a certifi-
cate of repossession must be recorded with the FAA, with a
statement that the repossession did not violate local law.58 Before
title can be transferred, the creditor must obtain the flight logs.
The FAA will need them to determine the number of hours flown
and the location of the flights in connection with the issuance of
the change of title and an airworthiness certificate.

Liquor Licenses. California law prohibits a liquor licensee
from granting a security interest in the liquor license.®® Many
secured creditors attempt to perfect an interest in a liquor license
using the “proceeds” clause in the security agreement. Neverthe-
less, an enforceable security interest in the proceeds of an item
may not be taken without taking a security interest in the
collateral.s!

However, where there is a sale of a liquor license, statutory
law dictates the manner in which the sale is to take place.t? The
sale must take place through an escrow and, after satisfying fed-
eral and state taxes, the proceeds are applied to the claims of
secured creditors.

Livestock and Farm Products. Livestock may present a
problem for the secured creditor. While one may perfect a secu-
rity interest in livestock or farm products,® it is classified as an
interest in farm products, not inventory, unless the debtor is in the
business of selling those products.®
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If farm products are classified as crops, dual filings may be
necessary—one in the county of the debtor's residence and a
second in the county where the crops are located.®® The crops’
location and a description of the real estate on which the crops are
located must be included in the security agreement® and the
financing statement if the filings depend on the particular classifi-
cation of the collateral as crops or inventory.s? If the crops are
perishable, normal claim and delivery deadlines do not apply. The
creditor should seek an order for sale immediately, and the pro-
ceeds will be deposited with the court.58

The creditor must pay special attention to the description of
crops, livestock or farm products. General descriptions will not
suffice.®®

A livestock feeder has a statutory lien upon all livestock in its
possession for services and feed for the past 12 months. No per-
fection is required, and it has priority over all other liens. The
statute allows the lienholder to sell the livestock without notice to
other secured creditors.”™

The secured creditor holding livestock or crops as collateral
should be further mindful of some special rules. If a default occurs,
special care may be required to maintain the collateral, in the case
of livestock (feeding the animals) or crops (transportation and
storage). Additionally, if the collateral is perishable, ordinary
notice proceedings do not aprly. Instead, the creditor simply can
sell the collateral with little or no notice to the creditor.™

BONDS

In order to obtain a pre-judgment writ of possession, the
secured creditor must obtain and file a bond.?? The bond must be
in an amount not less than twice the value of the debtor’s interest
in the property, or such greater amount as the court may
require.” In many instances, the amount owed by the debtor may
be greater than the value of the property, and the creditor may be
tempted to file a low bond. However, the debtor has the statutory
right to file a re-delivery bond in the same amount as the creditor’s
bond, which prevents the creditor from levying on the property.™

Prior to the hearing, the secured creditor should make a
determination as to the amount of the bond to be set. Ideally, it
should be high enough to make a re-delivery bond difficult to
obtain but low enough to make the creditor’s undertaking cost-
effective. From a creditor’s standpoint, the highest bond that
would be necessary would be the amount of the total balance on
the account. Any bond in excess of that amount simply would be a
waste of money. Also, as with appeal bonds, both parties may
object to the quality of the other party’s bonding company.?

LIENS

If the property is in the possession of a third party who claims
a lien upon it, the marshal will not levy on the property unless the
third party is a named defendant or unless the creditor advances
the amount of the lien.”® There is a general lien on personal prop-
erty for labor or repairs, subject to a $300 limitation for services
and a $200 limitation for storage.”

If the property is a vehicle, a separate service lien statute is
applicable. The statute grants a lien of $750 for work and services
and $400 for storage if the lienholder presents the registered
owner with a statement of charges.” That portion of the lien
which exceeds $750 for services and $400 for storage is excessive
and invalid.™ If the creditor tenders the statutory amount and it is
refused, the entire lien is extinguished.® A towing company has an
unlimited lien for towing, but storage fees are limited depending
upon the value of the vehicle.8!

Additionally, a freight carrier has a similar lien, but secured
creditors having a perfected security interest have priority over
this lien.52 There are also liens for jewelers® and agricultural
laborers.3 If the property consists of livestock, a livestock
servicer (feeder) has a general lien, which has priority over all
other liens.%s

If the debtor of a secured creditor is engaged in retail sales

(Continued on page 51)
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WRITS OF POSSESSION
(Continued from page 38)

and the creditor has a security interest in
the debtor’s inventory, then the creditor
will not be entitled to claim and delivery
against the retail purchaser of goods from
the debtor's inventory. The retail pur-
chaser takes the inventory free and clear of
any liens under the “buyer in the ordinary
course of business” doctrine,?¢ which
requires that:

@ The seller must be engaged in the
business of selling goods of the kind sold to
the retail purchaser, and the retail pur-
chaser must pay value for the property;®”
and

@ The retail purchaser must act in
good faith, which is defined as “honesty in
fact,” usually a subjective standard.®®

How do the above rules come into
play? Typically the secured creditor has
made a loan, and the debtor has possession
of the creditor’s collateral. The debtor may
sell inventory to a retail consumer, and if
that retail purchaser pays value without
knowledge of the security interest, the
secured creditor may not claim and deliver
as against the innocent purchaser. The
consumer takes the inventory free and
clear of any liens created by the seller even
if he has knowledge of the security inter-
est. Courts have held that a purchaser
must conduct a lien search if the purchaser

is a dealer or is buying a mobile home®? and
that both a bulk sale from the debtor to
another individual and pawnbroker trans-
actions are not considered to be “in the
ordinary course of business.”

Once the order for writ issues and the
creditor files the required undertaking, the
clerk issues a writ of possession, which
directs the levying officer to seize the
property, as specified in the writ, at the
location specified in the writ.®! Unfortu-
nately, the levying officers do not grant
much leeway with respect to the descrip-
tion of the collateral and the location. If the
collateral is improperly or insufficiently
described, the levying officer will not levy
the writ.®2

If the property sought to be levied
upon is in a different location from that
specified on the writ, the creditor can
obtain an endorsement on the writ through
a simple ex parte proceeding. The court
simply orders that the writ be amended to
reflect the different location.%

If the property sought to be levied
upon is located in a private place, such as in
an enclosed garage, a home, or behind a
locked gate, the levying officer may break
and enter and seize the property, unless
seizure of the property involves a substan-
tial risk of death or bodily harm.%

If the property sought to be levied
upon is being used as a dwelling, such as a
mobile home or a boat, the levying officer
must place a keeper on the premises for

two days. After the expiration of this two-
day period, the levying officer will remove
the occupants and any personal property
not specified in the writ and take posses-
sion of the property.%

After the levying officer takes posses-
sion of the collateral, he holds it for a per-
iod of 10 days, after which he simply turns
over the collateral to the creditor if a
re-delivery bond or a third-party claim
have not been filed.%

Any third party that claims an interest
in the property has an opportunity to file a
third-party claim and have his right to
possession litigated in a summary
proceeding.”’

If the property cannot be located, but
the whereabouts of the debtor in posses-
sion of the property is known, it is impor-
tant that the creditor personally serve the
order for writ upon the debtor.? The order
for writ typically has a turnover order pro-
vision, If, after service of the turnover
order, the debtor fails to turn over the col-
lateral to the creditor, the creditor may
bring a contempt of court proceeding
against the debtor. This is a very effective
procedure and should be utilized whenever
a party in apparent possession of the collat-
eral attempts to hide the collateral.

POST-JUDGMENT WRITS OF POSSESSION

The remedy of a pre-judgment writ of
possession is provisional. In order to per-
fect the remedy, exonerate the bond and
avoid claims as against the creditor and the
bonding company, the secured creditor
must obtain a judgment for possession,®
This may be done in the context of a
default judgment, summary judgment or
judgment by trial. Once a judgment for pos-
session is obtained, the judgment creditor
should forward a copy of the judgment to
the bonding company, with a request that
the bond be exonerated.

Levying on a post-judgment writ of
possession is different from levying on a
pre-judgment writ of possession; in fact,

post-judgment writs are governed by a
separate set of statutes.!%

A judgment for possession must
describe the property and its value but it
does not need to specify the location of the
collateral.101

If the property is being used as a
dwelling, the two-day keeper and turnover
rule is inapplicable, and a noticed motion to
remove the occupants is required.’? No
bond is required. Immediately after taking
possession of the property, the levying offi-
cer turns the property over to the credi-
tor.103 If the property sought to be levied
upon is in a private place, such as a locked
garage, a dwelling or behind a locked gate,
the levying officer may not enter upon this
private place, as he may with a pre-
judgment writ of possession. Instead, the
levying officer merely announces his iden-
tity, demands delivery of the property and,
if refused, walks away.!® Thereafter, the
judgment creditor must make a motion for
forcible entry into a private place, showing
that the judgment creditor has established
probable cause to believe that the property
is located in the place described. This
motion may be made on an ex parte basis.
The court then issues an order directing
the levying officer to enter the location, by
force if necessary, to seize the property.1

The debtor does not have the right to
pay a sum of money because the writ is
issued for the specific property, which
must be turned over.1% If the property
cannot be found, the writ can be treated as
a writ of execution for the stated value, as
specified in the writ.27 If the debtor fails to
turn over the property, the creditor can
apply for a turnover order. After issuance
and service of the order, if the debtor still
refuses to turn over possession, the debtor
may be subject to being held in contempt of
court.’% The writ also may be enforced
against a decedent.}®

The attorney representing a secured
creditor must be mindful of many issues
prior to proceeding with a writ of posses-
sion. An analysis should be done of the type
of personal property to be seized, its loca-
tion, its value, the individuals in possession
and any lien rights they may have,
together with the problems associated
with seizing the collateral. The attorney’s
careful planning can reduce the client’s
attorneys’ fees and increase the likelihood
that the collateral will be located and
seized in a cost-effective and timely
fashion. L 2
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